India

Bribery laws in India

Corruption laws in India are applicable to Indian citizens across the
Indian Territory and do not have the far reaching extra territorial
approach of either the UK’s Bribery Act or the US Foreign Corrupt
Practices Act.

The focus of Indian law is on the public sector and does not extend
itself to the private sector. Effectively, Indian law seeks to prosecute
the receiver of the bribe or the public official - the act of the bribe
giver is only seen as an abetment to the main crime of bribery.

The primary legislation in this context is the Prevention of
Corruption Act 1988 (the Act). Sections 171B and 171E of the Indian
Penal Code also penalise bribery within a limited electoral context,
as does the Representation of People’s Act 1951.

Who is a public official?

The definition of a public official under the Act, key to prosecution
of the bribe receiver, is wide, capturing a whole range of persons
including those in government service, judicial capacities and
officers of registered local authorities. This definition includes any
person who holds office by which they are authorised or required
to perform a public duty. Offences under the Act are also widely
worded and construed.

Protection of whistleblowers

Unfortunately, enforcement of the Act has been unsatisfactory with
very prosecutions. Consequently the obvious question that is raised
is that of whistle-blower protection. Currently, there is no law on
the point, although there has been much discussion on the subject
and a Bill (based on the recommendations of the Law Commission
of India) is pending before Parliament.

It should be noted that since 2004, the Central Vigilance
Commission (CVC) has powers to act on information obtained
from whistleblowers, providing an avenue for disclosure of acts of
bribery. Statistical analysis of the complaints received by the CVC
shows that there is a long way to go in extending such protection.

Investigation authorities

To enforce the provisions of the Act, a number of authorities have
been established. The Central Vigilance Commission Act 2003
constituted the CVC. The CVC specifically has powers to examine
acts of corporate entities, societies and local authorities established
by or connected to the government. Various states have enacted a
‘lokayuktha” empowering appointed officers to improve governance
and public administration at the state level, which includes bribery
investigations. Local Police, the Central Bureau of Investigation
and other authorities have similar powers. More positively, Indian
private industry has slowly but steadily evolved internal best
practices and investigation mechanisms to curb corrupt practices
by their employees and officers within India and abroad. Hopefully
this will change the existing landscape in the public sector.
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